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Some Notes on a Perennial Procedural Problem 


By Howarp Hosmer, Examiner, 
Interstate Commerce Commission.* 


NE of the ways in which the Association of Practitioners Before the 

Interstate Commerce Commission can render valuable public service 
was pointed out by Mr. Elmer A. Smith, then president of the Associa- 
tion, in an address! at its annual meeting in Washington, D. C., October 
99, 1936, in which he discussed among other things certain suggestions 
for procedural reform, particularly in relation to practice before the 
Commission. Although Mr. Smith expressed the belief that criticism of 
the Commission because of the length of its hearings and records and 
inclusion of immaterial matter was unfounded and ill-informed, he stated 
that ‘‘there are probably some things that can be done through changes 
in the rules of practice that will enable the Commission to work more 
effectively and more promptly.’’ Study of the subject, he suggested, 
could well be made by the Association’s committee on procedure. Some 
of the ideas expressed by Mr. Smith in that address were repeated in 
somewhat different form in a scholarly article which he wrote for the 
Interstate Commerce Commission semi-centennial commemorative issue 
of the George Washington Law Review, March, 1937, entitled ‘‘ Practice 
and Procedure Before the Interstate Commerce Commission.’’ 

In his address Mr. Smith likened the committee on procedure to 
the judicial councils for continuous study of judicial procedure found 
in some of the States but warned us ‘‘that the committee’s work is of 
such a character that it cannot be fairly appraised at the end of one 
year, but only at the end of several.’’ Since the present time is to be 
regarded, perhaps, as a period of incubation, so far as the Association is 
concerned, a few observations and facts by way of a commentary on 
some of Mr. Smith’s statements from the standpoint of an examiner for 
the Commission may aid in keeping the subject alive in the minds of 
the practitioners. 

The following paragraphs in Mr. Smith’s law review article under 
the heading ‘‘ Future of Practice and Procedure Before the Commission’’ 
are of special significance : 

The great problem that confronts the Commission and those who 
practice before it centers around the means of expediting hearings, of 
shortening records. Such criticism as has been made of practice and 
procedure before the Commission has been largely directed to the 
length of the records. This criticism for the most part has been made 
by those unfamiliar with the number and variety of the interests af- 
fected by controversies before the Commission, the complicated and 
technical nature of those controversies, and the very natural insistence 
of the interested parties that they be given every opportunity to submit 


all the facts that in their judgment touch their interests and are relev- 
ant and material to the issues. 


* . ~ 7 + a + * 





*Member of the Bars of Illinois and Missouri. 
1]. C. C. Practitioners’ Journal, November, 1936, p. 61. 
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The fact remains, however, that in many instances hearings before 
the Comission take too much time and the records are too long. They 
can and should be shortened with a consequent saving in time and ex- 
pense not only to the Commission but to the interested parties. There 
is no open sesame to this desirable result. It cannot be attained by the 
adoption of one method alone. It is rather by bearing in mind various 
methods and by applying not only one but many of them that hearings 
can be shortened and the Commission thus enabled to reach and to de- 
cide the issues more quickly. 


The Commission is fortunate in having such an able defender of its 
procedure as Mr. Smith, and it may therefore be unkind for one to read 
between the lines of his defense a realization of the fact that, if the Com- 
mission is to be indicted on this score, the practitioners must be included 
as participes criminis. What is most important, however, is his frank 
and terse statement that ‘‘in many instances hearings before the Commis- 
sion take too much time and the records are too long,’’ and his expression 
of a not unduly optimistic belief that ‘‘they can and should be short- 
ened.’’ These words might well be framed as a motto to hang on the 
office wall of each practitioner and examiner. 

It is apparent from an examination of the Commission’s first annual 
report that it was concerned from the very beginning lest its effectiveness 
be impaired by long and expensive hearings. The original commissioners 
sought to encourage informality in their procedure,” and it was probably 
that policy, stressed in the first annual report, which soon evolved a mode 
of procedure tantamount to the informal complaint of today. More 
significant here, however, is a chapter in the first report headed ‘‘ Ex- 
pense of Hearings,*’’ in which it was stated that ‘‘the Commission has 
endeavored to obviate it, first by inducing the parties, as far as possible, 
to stipulate the facts, and next by providing for the taking of testimony 
by deposition, after the manner in which it is taken in the Federal 
eourts.”” 

From this it will be seen that the most efficacious preventive of long 
and expensive hearings was deemed at that time to be the restriction of 
viva voce evidence to the least possible extent. This is clearly shown in 
a letter from Chairman Cooley to one A. D. Keyes, a practitioner of that 
day, dated August 16, 1887, printed in Appendix C to the first annual 
report. The following extract from that letter states principles of 
gospel importance : 

In nearly every case, however, the major portion of the facts are 
not in dispute at all, and as to all such facts we are compelled to insist 
that counsel shall stipulate them in advance. We have had more dif- 
ficulty with this matter than with any other, counsel holding themselves 
aloof from each other, not trying to agree, or not half trying, and then 
coming forward expecting to take time indefinitely in making proof of 
facts which are really not contested. If we had an indefinite amount 
of time at our disposal they might be indulged, but as the case actually 


is, unnecessary indulgence to some is equivalent to denial of right to 
others awaiting a hearing. 

2ist Ann. Rep., |. C. C., pp. 27-28. 

3]d. pp. 28-29. 

4/d. pp. 126-127. 
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In the Boards of Trade Union case the facts must be largely 
matters of public notoriety, and it would be altogether wrong to calcu- 
late upon taking up time to prove them by oral evidence. An agree- 
ment upon them should be all ready before we take up the case. Of 
course it would not be expected parties should agree upon the conse- 
quences flowing from the facts, but even as to these it is not generally 
necessary to go into proof as in a suit at law, for the Commission will 
apply its own judgment where all that is requisite is an application of 
ordinary common sense, and will not require or expect that evidence 
be adduced to show that usual results have followed. 


With this letter before you I suggest that if you have charge of the 
case for the complainant you proceed as speedily as possible to put the 
facts as you understand them, and so far as you think they are indis- 
putable, in writing, and make with counsel for the railroad company a 
diligent effort to bring within the smallest possible compass the neces- 
sity for oral evidence. You can show this letter to him, and you can 
both understand that the Commission insists that this matter be entered 
upon in a spirit of mutual accommodation as a necessity of the public 
service. 


Thus we find that Cooley was fully cognizant of the Commission’s 
procedural problem less than 5 months after he became chairman, and 
practically all of the methods of dealing with the problem since that time 
have had the object of saving time required for oral evidence, following 
the line laid down by the first chairman. We have here an excellent 
example of Cooley’s broad vision, stressed by Mr. Smith, for although 
he had been nurtured in the traditions of the common law, he readily 
understood that one of those traditions, the emphasis on oral testimony 
presented in open court, had little place in the development of the new 
administrative procedure. 

Some years later the Commission was again struggling with the 
problem. In 1923 the shortened procedure was devised as a means of 
enabling the Commission to exercise its regulatory functions without the 
expenditure of time and money involved in listening to witnesses testify 
orally. The shortened procedure, which, as critics agree, has worked 
successfully for nearly 15 years, is eminently in the spirit of Cooley and 
his brethren of 1887. 

About 10 years ago an event occurred which was of rather momen- 
tous importance from the standpoint of administrative procedure, al- 
though it seems not to have been generally recognized as such at the time. 
This was the enactment by Congress of the statute commonly known as 
the Denison Act,® described by former Representative Denison, whose 
name it bears, as ‘‘somewhat drastic.’’ The act was passed because of 
the belief of its proponents that a broader participation in joint rail- 
water rates by water carriers on the Mississippi River and certain other 
inland waterways was highly desirable; that the railroads were not 
sympathetic to such participation; and that if resort were had to the 
existing remedies afforded by the Interstate Commerce Act, empowering 
the Commission to require the establishment of through routes and joint 
rates only after hearing, the railroads would find it possible in one way 
or another to prolong the hearings to such an extent that the relief 


5U. S. Code, Title 49, Sec. 153. 
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sought would be greatly delayed and the water lines subjected to heavy 
expense. The act provided for the issuance of certificates of public 
convenience and necessity to water lines and required the Commission 
upon such issuance to ‘‘direct’’ the carriers involved ‘‘to join with such 
water carrier in through routes and joint rates.’’ In effect, the Commis- 
sion was required to prescribe the amounts of such rates by relating 
them to all-rail rates with minimum differentials. 

There can be no doubt that Congress intended that the measure of 
these rates was to be determined without a hearing and that they were 
to become effective as soon as the mechanics of tariff publication permit- 
ted. The act further provided that, if the carriers could not agree on the 
divisions of the rates, the Commission should prescribe such divisions, 
and that, if any carrier was dissatisfied with either the rates or the divi- 
sions, it could file a complaint and secure a hearing on the question. As 
the Commission stated in Procedure Under Barge Line Act, 148 I. C. C. 
129, 136, ‘‘it was the intent to substitute in this way subsequent hear- 
ings for prior hearings.’’ Here then was an attempt on the part of 
Congress to establish a new kind of procedural process under which a 
hearing was not to be required as a prerequisite to administrative action 
in order to avoid what Mr. Denison described as ‘‘interminable delays 
and the heavy expenses necessary to carry on such proceedings before the 
Interstate Commerce Commission.’” 

The Commission had not recommended the enactment of the Denison 
Act, but it undertook conscientiously to administer the new law in ac- 
cordance with the spirit and the letter thereof. Immediately it was faced 
with the problem of securing information for its guidance in determining 
the joint rates to be prescribed, as indicated in the following sentence 
in the report last cited (p. 141) : 


To the extent that hearings are not held we shall endeavor to 
secure in other ways such information as we deem requisite in the 
determination of these applications. 


Provision was eventually made in the rules of practice for use of a 
questionnaire in applications under the Denison Act, similar to the one 
employed in proceedings dealing with the construction or abandonment 
of rail lines. In determining divisions under this act the Commission 
permitted the parties to file memoranda setting forth their proposals and 
commenting on those of their opponents, corresponding in some degree 
to those under the shortened procedure, and in its first report fixing 
divisions under the Denison Act, Through Routes and Joint Rates, 174 
I. C. C. 477, 478, appears the following : 





6See: Report of Mr. Denison for House Committee on Interstate and Foreign 
Commerce, accompanying the Bill, House of Representatives Report No. 1537, 70th 
Congress, Ist Session. 

Id. p. 5 
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In the present instance it has not been found feasible to obtain 
wholly satisfactory information bearing upon the matters which we are 
directed by section 15 (6) of the Interstate Commerce Act to consider 
in determining divisions. Tariffs and annual reports on file with us, 
however, have been consulted, and we have been guided also by find- 
ings which we have made in formal cases dealing with divisions. 


Whether the courts would have approved such a broad use of the prin- 
ciple of official notice is doubtful. 

It is singular that thus far apparently no student of administrative 
law has written a critique of the process set up by the Denison Act, com- 
paring its working with that of the hearing of oral testimony. Perhaps 
it is not generally realized that the Commission functioned under the 
act in the manner intended by Congress for more than four years before 
the act came under the scrutiny of the courts. When the interesting 
history of the act is written, it is the belief of this writer—admittedly 
open to the suspicion of bias—that on the whole the Commission will be 
found to have done rather well in administering the act. A considerable 
number of additional barge-rail rates were brought into effect, and, while 
the results were not entirely to the liking of either the rail or water car- 
riers, the general objective of the act was largely attained. A basis of 
divisions of those rates also was prescribed which even brought forth a 
few favorable comments, and apart from these comments it is a fact that 
no party has invoked the provision of the Denison Act for hearings by 
way of review of such divisions. 

As soon as the Denison Act was passed, it was manifest that sooner 
or later the Supreme Court would be ealled on to decide the constitu- 
tional question whether the process established by the act was ‘‘due’’, 
specifically whether the Commission could require a rail carrier to actu- 
ally establish a joint rate with a water carrier without first according 
the rail carrier a hearing. The settlement of that question was highly 
desirable because of the cloud of doubt which had overshadowed the act 
from the beginning. In 1933 the railroad lawyers coneluded that the 
strategic moment had arrived for attacking the Denison Act as uncon- 
stitutional, and a district court held it to be so.§ The Supreme Court, 
however, found a way to decide the case ‘‘ without attempting to lay down 
any general rule,’’ United States v. Illinois .Central R. Co., 291 U.S. 
457. So the question concerning the constitutionality of immediate 
action and subsequent hearing remains undecided.® It may be that the 
view of the railroads on this question has sinee been modified. In 
the latter part of 1937, upon their petition the Commission instituted 
the proceeding known as Ex Parte No. 123 to consider the lawfulness of 
a proposed general increase in freight rates. After presenting their 
evidence the rail carriers filed a motion seeking permission to make their 
proposed rates immediately effective pendente lite, subject to possible 
modification after the Commission had heard the protestants’ evidence. 
This motion was grounded on the necessity of prompt relief in view of 


8/llinois Central R. Co. v. U. S., 3 Fed. Supp. 1005. 
8Justices Stone, Brandeis, Roberts, and Cardozo expressed doubt whether there 
was any deprivation of property. 
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their urgent financial need. As the Commission had said 9 years before 
in referring to the Denison Act, ‘‘it was the intent to substitute in this 
way subsequent hearings for prior hearings.’’ 

A procedural method of which increasing use has been made in 
recent years is the acceptance of proof in the form of affidavit without 
personal appearance of the affiant as a witness. As Mr. Smith pointed 
out in his law review article, this course was followed in 1933 when the 
continuance of the first emergency charges was under consideration, 
Fifteen Per Cent Case, 1931, 191 I. C, C. 361. In October, 1934, soon 
after hearings in the proceeding known as Ex Parte No. 115 had begun, 
a conference of counsel, at which Commissioner Aitchison presided, was 
held for the discussion of procedure, and the use of affidavits was 
considered.’ Railroad counsel and some of those representing shippers 
were in sympathy with the suggestion, but certain other counsel for 
shipper interests opposed it vigorously, and the matter was dropped. 
Many practitioners were present at that conference and will recall the 
various objections which were raised. One was based on fear that the 
affidavits would savor of argument, an objection which seems rather 
hollow in the light of the classic epigram™ to the effect that under the 
Commission’s procedure the witnesses argue and the lawyers testify, 
reversing their conventional roles. There is reason to infer that some 
of the opponents of the affidavits believed that facts could not be pre- 
sented concisely and accurately in verified statements and that the prae- 
titioner could not effectively guide the presentation in that manner. 

About two years later at the time of the last reopening of Ex Parte 
No. 115 the Commission announced that it would receive affidavits, if 
there was no objection. So far as can be recalled, there was no open 
opposition to this mode of proof at that time, but the use made of it was 
negligible. In the most recent increased-rates case, Ex Parte No. 123, 
the Commission again authorized the filing of affidavits, and some 48 
verified statements were received in evidence after railroad counsel had 
agreed to their incorporation in the record. 

The affidavits in Ex Parte No. 123 differed in respect of length 
and character. Some consisted merely of 1 sheet and recited the adop- 
tion of resolutions by chambers of commerce. Many of them, on the 
other hand, contained rate evidence which is characteristic of Commis- 
sion records and were accompanied by exhibits in the usual form. Others 
described commerical conditions prevalent in some particular industry 
at the time. Practically without exception they were concise and clear 
in their arrangement and wording, and, be it emphasized, factual in 
nature rather than argumentative. When the affidavits were received in 
evidence, copies were placed on the Commission’s press table and were 
quite generally noticed in newspaper accounts of the proceeding. In 
this way other shippers were apprised of their filing and were enabled to 
make request for copies in which they were interested. Needless to say, 
the statements were handled in such a way that they were given as much 
evidentiary weight as if the affiants had testified orally. For example, 4 


1054 Traffic World 528. 
11Attributed to the Honorable R. Walton Moore, Counselor of the Department 
of State, who at one time was a prominent practitioner before the Commission. 
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number of the affidavits related to rates on iron ore, in which the Com- 
mission permitted no increase, and probably the greater part of the evi- 
dence concerning that commodity was presented in this manner. 

With few exceptions these affidavits were prepared under the super- 
vision of experienced practitioners, some of whom used the facts so 
adduced as the basis of their briefs and oral arguments. There is nothing 
to indicate that these practitioners found themselves hampered by choos- 
ing this form of proof. The total amount of evidence contained in the 
affidavits was small in comparison with the entire record, and therefore 
it cannot be said that there was any considerable saving of expense to 
the Commission. The saving of hearing time, however, was more im- 
portant under the cireumstances which necessitated the utmost speed in 
concluding the hearings. It is definitely known that some of the parties 
who introduced affidavits were glad of the opportunity to save travel 
expense at a time when economy was an important consideration. The 
experience with affidavits in Ex Parte No. 123 supports Mr. Smith’s 
belief, expressed in his law review article ‘‘that a wider use could be 
made of affidavits in cases before the Commission, subject of course to the 
condition that if the opposite party concludes that cross-examination is 
necessary, the affiants will be produced.’’ 

Mr. Smith has a good deal to say about the use of written testimony 
in Commission practice. For some time many expert witnesses before 
the Commission have followed the plan of reducing their statements to 
writing and reading these into the record at the hearing. This plan is 
undoubtedly conducive of clarity and brevity. In the past these state- 
ments were usually in ecatechetical form, the lawyer reading the ques- 
tion and the witness the answer. There have been occasions when one 
of the dialogists would chide the other for misreading the lines, thus in- 
jecting a welcome note of comedy. At present. there seems to be a pref- 
erence for the monologue. 

As Mr. Smith says, ‘‘it often happens that the parties agree that the 
actual reading of these prepared statements may be dispensed with, the 
result of which is to save a good deal of time.’’ This practice saved much 
time in the hearings in the recent inereased-rates cases, Ex Parte Nos. 
115 and 123. Many witnesses for shippers came to the hearings with 
written statements, and the railroad counsel almost invariably agreed 
that they might be copied by the reporter without being read by the 
witness, usually with little or no cross-examination. Essentially this 
method of making a record does not differ from the use of affidavits, the 
only difference being that the witness is available for immediate cross- 
examination. 

There are many kinds of formal proceedings before the Interstate 
Commerce Commission, other than the increased-rates cases, in which 
this course might well be followed. Mr. Smith has pointed out that 
the Ohio Publie Utilities Commission and the Arkansas Department of 
Public Utilities have pioneered in this direction. Sometimes it happens 
that witnesses, usually experts on rates or statistics, oceupy several 
consecutive days reading evidentiary statements, which under such cir- 
cumstances become exceedingly tedious. Even when the examiner and 
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opposing counsel are supplied with copies—and counsel sometimes over- 
look this helpful courtesy—it is not easy to comprehend lengthy testi- 
mony thus presented amid the distractions of the hearing room. Satis- 
factory cross-examination immediately after the conclusion of the direct 
testimony is almost impossible, and usually there is a request for post- 
ponement of cross-examination. Much time could be saved and a far 
better understanding of such evidence could be obtained, if the witness’ 
statement were furnished to the examiner and opposing counsel in ad- 
vance for perusal in their offices and put into the record without reading, 
the hearing being confined to oral questions for clarification and cross- 
examination. It is the belief of this writer that the Commission would be 
justified in making this course mandatory in respect of any witness whose 
direct testimony takes as long, say, as two or three hours for oral 
presentation. 

It is hard to see how there could be any valid objection to this plan 
on legal grounds. Viva voce testimony has always been preferred for 
jury trials on account of the necessity of guarding against incompetence 
and irrelevance as well as to give the jury the benefit of what is termed 
demeanor-evidence, but neither of these considerations is of importance 
in the Commission’s practice. If irrelevant matter should get into a 
written statement, a motion to strike out would lie, and experience under 
the present method of reading the statement into the record does not give 
rise to fear of this danger. Likewise the bearing and demeanor of a rate 
expert or statistician on the witness stand is usually not illuminating, 
particularly under direct examination. 

Mr. Smith is entitled to the gratitude of the Commission and par- 
ticularly its examiners for pointing out ‘‘that the avoidance of cumula- 
tive testimony and of minute and unnecessary inquiries is the responsi- 
bility of practitioners before the Commission equally with the Commis- 
sion itself, and the Commission cannot accomplish much along this line 
in the absence of the cooperation of those who appear before it.’ 
‘*Minute and unnecessary inquiries’’ are made chiefly in cross-examina- 
tion. It is the impression of this writer that practitioners in general 
are not disposed to rely on cross-examination to such an important extent 
as they once were. At any rate it is not often that the right of cross- 
examination is abused. When it is, an examiner may not wholly excuse 
himself on the ground of lack of cooperation by counsel. In Newton v. 
Consolidated Gas Co., 258 U. 8. 165, 175, the Supreme Court remarked 
that ‘‘the Master wisely sought to exclude ill-advised cross examinations 
and other unimportant matter.’’ In a more recent decision, Alford v. 
United States, 282 U. S. 687, 694, the Court said: 


The extent of cross-examination with respect to an appropriate 
subject of inquiry is within the sound discretion of the trial court. 


It may exercise a reasonable judgment in determining when the subject 
is exhausted. 


A particularly thoughtful portion of Mr. Smith’s law review article 
is headed ‘‘Official Notice.’’ He there expresses a sound belief ‘‘that 
the scope of official notice by administrative tribunals can be substanti- 
ally enlarged and the hearings before such tribunals thereby shortened, 


—_ 


withor 
the O 
readil 
the C 
restris 
ecomfe 
to the 
301 I 
Comn 
a vali 
was ¢ 


“ 
“Put 
of th: 
unde: 





euse 
n V. 
rked 
ions 


d V. 


riate 
purt. 
»ject 


ticle 
that 
inti- 
ned, 


MARCH, 1938 283 





without clashing with the principles laid down by the Supreme Court in 
the Orient Divisions Case.’"* That decision is the one which most 
readily comes to mind when the subject of judicial or official notice by 
the Commission is brought up and it seems to have had a unnecessarily 
restrictive effect on the enlargement of the scope of such notice. Some 
comfort is to be drawn from a decision of the Supreme Court subsequent 
to the publication of Mr. Smith’s article, Ohio Bell Tel. Co. v. Comm’n, 
301 U. S. 292. The Court there held that the Ohio Public Utilities 
Commission had stretched the doctrine of judicial notice much too far in 
a valuation of the property of a telephone company, but Justice Cardozo 
was careful to say: 


True, the category [of facts which may be judicially noticed] is not 
a closed one. ‘The precedents of former judges, in declining to notice 
or assenting to notice specific facts, do not restrict the present. judge 
from noticing a new fact, provided only that the new fact is notorious 
to the community.’ 5 Wigmore Evidence sec. 2583. 


The section of Wigmore’s classic cited by Justice Cardozo is entitled 
“Future of the Doctrine of Judicial Notice’’, and the closing paragraph 
of that section seems to bear particularly on the procedural problem here 
under consideration : 


With these aspects of the principle in mind, a large field opens for 
reducing tedious proof of notorious facts. The principle is an instru- 
ment of a usefulness hitherto unimagined by judges. Let them make 
liberal use of it; and thus avoid much of the needless failures of justice 
that are caused by the artificial impotence of judicial proceedings. 


In conclusion, Mr. Smith is probably correct in his belief ‘‘that the 
prestige that the Commission enjoys today is due to a very substantial 
extent to the patience with which the Commission has listened to those 
who have appeared before it.’’ It should be remembered, however, that 
patience, considered as a virtue, has limitations. There can be little 
doubt that further efforts to shorten the Commission’s hearings and 
records would be supported by Congress, the courts, and the general 
publie. 

Like other human problems, this perennial problem in all probability 
will never be completely solved, but we should nevertheless bend our 
efforts to prevent its becoming insufferably acute. Fortunately ‘‘the 
Commission may conduct its proceedings in such manner as will best 
conduce to the proper dispatch of business and to the ends of justice.’’ 
The experience of half a century has not thus far disclosed any better 
way to promote dispatch than ‘‘to bring within the smallest possible 
compass the necessity for oral evidence,’’ as Cooley said in 1887, but, if 
there are other and better ways, the Association’s committee on proced- 
ure should be able to find them. 


12United States v. Abilene & S. Ry. Co., 265 U. S. 274. 





Reading List For Practitioners and Prospective 
Practitioners Before the I. C. C. to be 
Distributed At An Early Date 


The Committee on Education for Practice, of which Warren H. 
Wagner, is Chairman, has just finished the preparation of a Reading 
List which it hopes will be helpful to the prospective and duly admitted 
practitioners before the Commission. 

We hope to distribute copies to our members with the next issue of 
the Journal. 

There have been a great many demands in the past for such a 
Reading List and while the matter has been under consideration for 
sometime, nothing concrete has been done until this time. A growing 
need has been seen by reason of so many persons desiring to become 
admitted to practice before the Commission to handle cases under the 
Motor Carrier Act, 1935. 

Additional copies will be disposed of at 25c¢ each. 





Special Committee Appointed To Consider 
H. R. 9365 


In compliance with the action taken at the Sixth Annual Meeting 
of the Association on October 24, 1935, at New York City, President 
Driscoll has appointed a Special Committee to take under consideration 
H. R. 9635. 

The following is quoted from the resolution adopted by the annual 
meeting : 

“BE IT FURTHER RESOLVED, That the Executive Committee be 


directed to take all steps it may consider necessary to prevent the 
passage of said Bill (S-2944) or any other similar Bill by Congress.” 


The members of the Special Committee are: Milton P. Bauman, 
Chairman, 143 Liberty Street, New York City; Edwin A. Lucas, Charles 
E. Bell, Elmer A. Smith and William E. Rosenbaum. 





COASTWISE STEAMSHIP CARRIERS’ RATE INCREASES 


The United States Maritime Commission has approved the request 
of the Atlantic coastwise steamship companies, represented by the At 
lantic Seaboard Freight Bureau, to be permitted to depart from the Com- 
mission’s tariff regulations in the publication, posting and filing of tariffs 
providing for increased rates and charges corresponding or related to 
those recently authorized by the Interstate Commerce Commission in 
Ex Parte 123. The action of the Maritime Commission allows these 
carriers to file in simplified form any new tariffs to become effective on 
the statutory notice of ten days without requiring them to reissue prat- 


tically every tariff filed with the Commission which would ordinarily be 
necessary. 
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Reorganization Bill Passed by Senate 


HE bill for the reorganization of the Government departments, 
§. 3331, was passed by the Senate on March 28th, by a vote of 49 to 
42, and sent to the House of Representatives for its consideration. 
Section 205 has been eliminated in the Senate Bill. 
As passed by the Senate, the bill is divided into five Titles. 


Title I gives the President power to reduce, coordinate, consolidate 
and reorganize the various executive agencies of the government. There 
are certain agencies that are exemptd from this reorganization power, 
such as the Federal Reserve System and all of the independent establish- 
ments, such as the Federal Power Commission, the Federal Trade Com- 
mission, Interstate Commerce Commission and other similar commissions. 
The agencies exempted total fifteen in number. 

The President exercises his reorganizing power by means of an 
Executive order which he is required to submit to Congress and which 
shall lie before the Congress for sixty calendar days during the Con- 
gressional session. The President’s power to reorganize is limited to 
July 1, 1940. 

There are at present more than 135 separate government agencies, 
many performing similar functions. This bill aims to give the President 
power to correct this condition. 

Title II deals with the civil service and classification. The present 
Civil Service Commission is abolished and a Civil Service Administra- 
tion is set up with a civil service administrator at its head. The adminis- 
trator is authorized to develop, expand and revamp the present civil 
service set-up. 

As an aid to the civil service administrator a civil service advisory 
board of seven members is established. The board is expected to assist 
the personnel administrator and to make recommendations as to any 
personnel matters and policies of the Civil Service Administration and 
to investigate and report thereon. 

This title also gives the President authority to extend the classified 
service. There are about 200,000 government employes not now in the 
civil service classified service who would likely be placed therein because 
of the power vested in the section. The President also receives the power 
to merely classify according to civil service standards certain positions 
which are not now classified by standards under the classification act of 
1923. The various government corporations would thus be made subject 
to possible civil service laws and the classification act. 

Title III of the bill relates to accounting and auditing. The General 
Accounting Office as it now stands is abolished and the offices of the 
Controller General and assistant controller general and its chief officers 
are also abolished. The Controller General and his office, the General 
Accounting Office, have in the past been performing the function of day- 
by-day administrative accounting control in addition to its function of 
audit. 

Under the Byrnes bill the function of day-by-day control is placed 
under an executive officer of the government in the executive branch of 
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the government. This officer is the Director of the Budget. He will 
perform such functions as the determination whether or not money is 
available under the various appropriation acts, will settle claims and give 
advance decisions as to the correctness of government expenditures, and 
will prescribe the accounting systems and procedures used in the exeeu- 
tive agencies of the government. He will also aid and assist the executive 
officers in obtaining all necessary information as to government accounts. 

The Byrnes bill distinctly separates the function of audit and that 
of day-by-day control. In the present situation the Controller General 
performs many executive functions—for instance, the direct settlement 
of certain government calls ($166,000,000 in 1937)—and he thus is un- 
able to make an independent audit of his own executive actions. The 
Byrnes bill creates an independent audit by placing that function by 
itself in a new officer, the Auditor General, who is made an agent of 
Congress and is directly responsible to Congress. His sole function is 
to inspect, audit and investigate the expenditures, receipts and funds of 
the government in the actual function of the government accounting sys- 
tems, and report thereon to Congress. He performs no executive fune- 
tions to conflict with the investigating views. 

The Auditor General will be the head of the general auditing office 
which will be created out of the auditing divisions of the present general 
Accounting Office. 

The bill creates a joint Congressional committee on public accounts, 
to which the Auditor General acts as agent and to which he makes his 
report. Thus Congress, supporters of the bill say, will be better able to 
keep in touch with government accounting operations, with this new 
committee specializing in that function and having as its agent an in- 
dependent auditor whose entire attention is devoted to the one function 
of audit. 

Title IV creates a Department of Welfare, into which it is planned 
that the twenty-odd welfare agencies of the government will be placed. 
The head of this department will be a member of the Cabinet and will be 
called the Secretary of Welfare. 

This title also creates a National Resource Planning Board of five 
members. The board will integrate and study planning policies and the 
development of the resources of the nation. 

Title V gives the President six administrative assistants and the 
power to make rules and regulations for their cooperation with the va- 
rious departments and agencies of the government. 


At the time this issue of the Journal went to press, the bill was 
being debated in the House of Representatives. 





MARITIME COMMISSION APPOINTMENT CONFIRMED 


The nomination of Mr. Max Q. Truitt to be a member of the United 
States Maritime Commission to fill the unexpired term of Mr. Joseph P. 
Kennedy was confirmed by the Senate on February 23rd. 
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National Bituminous Coal Commission—its 
Functions and Procedure Before it 


By F. F. Esrss, 
Member, Committee on Printing & Publicity* 


[* attempting to discuss, particularly within narrow space limitations, 

the functions of and procedure before a new commission, the writer 
runs the risk of criticism, both as to commission and omission, more 
probably the latter. This article at best can be no more than a partial 
coverage of some of the duties of this new but most important govern- 
mental agency. 

The Bituminous Coal Act, providing for the appointment of the 
Coal Commission, was approved April 26, 1937. The power of Congress 
to regulate the three-billion dollar bituminous coal industry is premised 
upon the interstate commerce clause of the Constitution. The purpose 
of the Act, stated in general terms to be to stabilize the industry, is more 
definitely defined in the Act as being to remove and prevent ‘‘ practices 
and methods of distribution and marketing of such coal that waste the 
natural resources of the Nation and disorganize, burden, and obstruct 
interstate commerce in bituminous coal.’’ Price regulation and a 
policing of methods of competition are then declared necessary and pro- 
cedure set up for their accomplishment. 

The Commission is composed of seven members, appointed by the 
President and confirmed by the Senate for a term of four years. The 
Commission annually designates its Chairman.—Percy F. Tetlow is now 
Acting Chairman. The Act also provides for the appointment of a Con- 
sumers’ Counsel, whose duty it is to appear in the interest of the con- 
suming public in any proceeding before the Commission, as well as to 
conduct such independent investigations of matters relative to the coal 
industry and the administration of the Act as he may deem necessary 
in the interest of consumers. It seems that only through his office may 
a consumer become a party at interest in a proceeding or hearing be- 
fore the Commission. The expense of maintaining the Coal Commission 
and the administration of the Act is paid for by the bituminous mining 
industry itself through a tax of one-cent per ton on all coal produced, 
which funds go first into the general U. 8. Treasury and are then appro- 
priated by the Congress. Not all of the money so collected from the coal 
industry, however, is appropriated by Congress for the Coal Commission, 
and the receipts not so appropriated are retained in the general fund 
and used for other purposes. 

A legislative code is set up in the Act, and any producer of coal 
(having aecepted the Code) coming within the jurisdiction of the Com- 
mission who fails to comply with the provisions of such code is subjected 
to a tax of 1914 per cent on the market value of his coal at the mine. 
Twenty-three district boards are provided for and twenty-two have been 
set up, each governing a particular geographical producing area, and 


*Traffic Manager, National Coal Association. 
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for the purpose of price regulation the country is divided into 157 
market areas. These district boards are composed of coal producers who 
are code members. The schedules as announced contained several hun- 
dred thousand individual prices for different districts and different 
market areas. 

The various district boards are charged with the duty of determin- 
ing the weighted average cost of all coal sold within their particular 
district, and to compile a schedule of prices for all the grades and sizes 
of coal produced in the district which will return not less than the 
average cost of production. Then the boards must jointly correlate and 
coordinate prices between the various districts in common consuming 
markets. Such prices are then subject to the approval of the Commis- 
sion, and upon approval become initial minimum prices subject to 
hearings of all parties claiming to be aggrieved. The Commission, in 
its wisdom, may at any time establish maximum prices for coal in any 
district. 

Section 6 (a) provides that ‘‘In the event that a district board shall 
fail, for any reason, to take action authorized or requested by this Act, 
then the Commission may take such action in lieu of the district board.’’ 
This seetion was invoked by the Commission and minimum prices estab- 
lished by it, effective generally December 16, 1937. Since then numerous 
petitions have been filed seeking amendment and change in the various 
price schedules, some of which have been heard by the Commission, and 
others were pending when the Commission cancelled all scheduled hear- 
ings and revoked all prices on February 24th, 1938. 

The prices established by the Commission were primarily applicable 
to bituminous coal sold in interstate commerce. However, under Section 
4 (a) of the Act, the Commission is authorized to investigate transactions 
in coal in intrastate commerce, to determine if such transactions cause 
any undue or unreasonable advantage, preference or prejudice as be- 
tween intrastate commerce on the one hand and interstate commerce on 
the other hand. Hearings under this section were held by the Commis- 
sion in various states, and to date intrastate commerce in coal in all of 
the fifteen states except one—North Carolina—for which decisions have 
been rendered has been found by the Commission to directly affect 
interstate commerce and thus to come within the regulatory provisions of 
the Bituminous Coal Act. Exemption of individual producing units 
from this intrastate ruling, however, may be applied for and granted or 
denied, after hearing, in the discretion of the Commission. 

A code of rules governing practice and procedure has been pre- 
scribed by the Commission. Practitioners must be registered and must 
meet rigid requirements as to legal and special qualifications. Two 
classes are provided: (a) non-lawyers with special legal and technical 
qualifications, and (b) lawyers. Complaints are filed on the informal or 
formal docket. Matters informally presented are, if it is deemed expedi- 
ent, taken up by correspondence or conference by the Commission in an 
endeavor to bring about satisfaction of the complaint without formal 
hearing. Formal complaints must conform to certain specified require- 
ments. Answers to formal complaints must be filed within twenty days 
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after complaint has been served. To date 402 informal and 320 formal 
complaints have been received and docketed by the Commission. 

Procedure before the Commission is similar to that before other 
administrative or quasi-judicial bodies. A detailed discussion here could 
serve no useful purpose. 

The primary purpose of the Coal Act is to stabilize the bituminous 
coal industry. With a potential capacity far in excess of actual produc- 
tion, producers were faced with the keenest competition both from within 
and from without the industry. This had resulted in the sale of coal 
during the past several years at prices far below the actual cost of pro- 
duction, and the industry operated at a yearly deficit running far into 
the millions. The formula which the Act provides for establishing 
minimum prices is designed to return only cost of production to the 
coal producers. No profit is taken into consideration. It was to be ex- 
pected, however, that even to return cost to the producers, the general 
level of coal prices which had heretofore prevailed would necessarily 
have to be raised. It was likewise to be expected that opposition would 
be met from those called upon to pay this increase. That opposition was 
not long developing. The railroads obtained a stay of fuel coal prices in 
the U. S. Court of Appeals for the District of Columbia. The Associated 
Industries of New York obtained a similar stay in the same court with 
respect to prices to its member consumers. The City of Cleveland ob- 
tained a stay of its municipal coal prices. Other similar petitions were 
filed with the courts and stays granted. In none of these cases, however, 
was the question of the constitutionality of the Coal Act made an issue. 
They were rather directed to the procedure followed in establishing the 
prices, and alleged that as interested parties they had not been accorded 
a full hearing or their ‘‘day in court’’ before the Commission. None of 
these cases came on for final hearing as the Coal Commission, in order 
that consumers who had not filed suits might not be penalized or dis- 
eriminated against, revoked all minimum prices effective as of February 
26, 1938. Presumably these cases became moot. Its other orders not 
relating to prices, classification of codes or rules and regulations govern- 
ing prices remain in full force and effect, and the Commission is now 
formulating new procedure to be followed in reestablishing prices invul- 
nerable, it hopes, to legal attack. The entire Act is of course an experi- 
ment. Its life is four years from April 26, 1938. 





BITUMINOUS COAL MINIMUM PRICE ORDERS REVOKED 


The National Bituminous Coal Commission, by its Order No. 230, 
has revoked all of its orders establishing minimum prices for bituminous 
coal, and its marketing rules and regulations relating thereto, effective 
at 11:59 P. M. on February 25, 1938. The Commission has announced 
that it will proceed to the reestablishment of minimum prices and market- 
ing rules and regulations as soon as possible. The revocation of the 
minimum price orders of the Commission was brought about by injunc- 
fons issued by the Courts due to the fact that the Commission held no 
rag and made no findings of fact prior to the promulgation of its 
orders. 





Admission to Practice Before The Interstate Com- 
merce Commission not Required in Cases 
of Informal Conferences With Regional 
Officers of Bureau of Motor Carriers 


HE following correspondence, which is self-explanatory, will, it is 
believed, be of interest to our members: 


“Hon. Clyde B. Aitchison, February 12, 1938. 
Interstate Commerce Commission, 
Washington, D. C. 


My dear Commissioner: 


Our regional committee for Northern New Jersey raises a question 
as to what constitutes practice before the Commission. It seems that the 
Bureau of Motor Carriers operates largely through the medium of informal 
hearings instead of formal hearings. A lawyer or other representative of 
the trucking interests will march into such an informal hearing and repre- 
sent a number of truckers, often without being admitted to practice. I 
quote a paragraph submitted by the regional committee: 


‘There are many so-called informal hearings which are intended to 
serve as a substitute for formal hearings. I think that clarification by the 
Commission would be desirable in this respect, partly so that its field repre- 
sentatives will not be uncertain about the matter, as I have been reliably 
informed is the case. Moreover, and this is wherein your Committee and its 
Regional Committees have an interest; if the Commission were to issue a 
notice to its Bureau of Motor Carrier field representatives that those appear- 
ing at the so-called informal hearings need not be practitioners, there un- 
doubtedly would be fewer applications to practice filed with the Commission. 
Only yesterday, again, a man came to my office (an accountant) and ! 
learned that he is seeking to be admitted because he is not quite certain that 
he may properly represent carriers at informal proceedings without first 
having been admitted to practice. There unquestionably is uncertainty about 
this, and if there were a ruling that a man need not be a practitioner to 
represent a client at the so-called informal hearings there would not be 80 
many applications presented to the Commission. However, from the view- 
point of the Commission and its staff (including the field representatives), I 
think it would be preferable if the ruling were that such representatives 
should be practitioners because in that way the Commission’s representatives 
would not have to be dealing with many men who come to them in a repre- 
sentative capacity without being qualified.’ 


Is the Commission willing to make a ruling on this matter? 
Yours very truly, 


(Signed) WILBUR LA ROE, JR., 


Chairman, Special Committee 
on Admission to Practice.” 
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INTERSTATE COMMERCE COMMISSION 
WASHINGTON 


March 16, 1938 
Mr. Wilbur La Roe, Chairman, 
Special Committee on Admission to Practice, 
Investment Building, 
Washington, D. C. 


Dear Mr. La Roe: 


With reference to yours of February 12th, particularly as to the in- 
formal hearings before the regional officers of the Bureau of Motor Carriers, 
we find that something more than 75,000 so-called ‘grandfather clause’ 
applications have been referred to district offices for development by in- 
formal conference. The informal conference is not regarded as a hearing, 
but rather as an interview between the applicant and the local officer of the 
Bureau of Motor Carriers, in which the latter instructs and aids the appli- 
cant in completing the application. To a certain extent our officer is sup- 
posed to supply the need of the applicant for expert advice. We have not 
required the applicant to be accompanied by an attorney or practitioner. 
On the other hand, we have not objected when the applicant has brought 
some adviser with him, who may or may not be an attorney at law or 
practitioner before the Commission. 

At least three-fourths of the applicants are one-truck operators and a 
large proportion of them live in small communities. They would not have 
access to a licensed practitioner and the ordinary small town attorney would 
not have sufficient business with the Commission to justify the trouble of 
becoming licensed. 

In these circumstances, it is the view of Division 5 of the Commission 
that the rules with respect to practitioners ought not to be extended to 
apply to these informal conferences, and this is the view of the Commis- 
sion’s Committee on Admissions as well. 

We are advised that it will probably be a relatively short time when the 
whole question will disappear, because we hope and expect that these in- 
formal conferences on the grandfather clause will be cleaned up. 


Very truly yours, 


CLYDE B. AITCHISON, Commissioner, 
ce: For the Committee on Admissions.” 


Division 5 

Director Blanning 
Chairman Splawn 
Commissioner Meyer 





In The Halls of Congress 


Pettengill Fourth Section Bill Hearings 


Opponents of H. R. 1668, the Pettengill Fourth Section Bill, con- 
tinue the presentation of testimony before the Committee on Interstate 
Commerce of the Senate. It is uncertain as to how long they will con- 
tinue. 





Through Routes Bill 


Hearings on 8. 1261, The Through Routes Bill, which were sched- 
uled to be resumed on March 22, 1938, have been postponed until April 
5, 1938. 





Increased Power for |. C. C. in Railroad Reorganizations Urged 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce, in a public statement on March 10th, proposed that the Interstate 
Commerce Commission be given broad new powers over reorganizations 
of the railroads. He said the I. C. C. should have power to fix a limit on 
the capital obligations a railroad could carry. Some worthless stock, he 
said, would have to be scrapped. Bonds in many cases would have to be 
exchanged for stock on which a road would pay dividends when it could 
afford them. 





Wages and Hours Bill 


The Committee on Labor of the House of Representatives has ap- 
pointed a subcommittee to consider the large number of bills dealing 
with the subject of wages and hours. 





Train Limit Bill Hearings Ended 


Hearings on S. 69, the Train Limit Bill, were concluded before the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives on March 18th, with the announcement by Chairman Lea 
that it was the most thorough hearing the Committee had ever conducted. 


The Committee did not announce when consideration would be given 
to the bill. 





Merchant Marine Act Amendments 


H. R. 9710, to amend the Merchant Marine Act, which was substi- 
tuted for H. R. 8532, was ordered favorably reported by the Committee 
on Merchant Marine and Fisheries of the House of Representatives on 
March 4th. The bill contains a provision permitting the payment of 
subsidies to vessels engaged in intereoastal commerce, the amount to be 
determined by the Maritime Commission depending upon specified con- 
ditions. 
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Investigation of U. S$. Merchant Marine 


A Special Committee of the Senate has been appointed to investi- 
gate conditions in the U. S. Merchant Marine pursuant to Senate Resolu- 
tion 231 adopted February 25th. Senator Copeland, of New York, is 
Chairman of the Special Committee. The other members are Senators 
Thomas, Utah; Donahey, Ohio; Russell, Georgia; and Vandenburg, 
Michigan. 





Tax on Fuel Oil 


During the course of the debate on the Revenue Act of 1938, in the 
House of Representatives, an amendment proposed by Representative 
Flannery, Democrat, of Pennsylvania, imposing a tax of le a gallon 
on fuel oil, was rejected by a vote of 125 to 25. 





Air Transport Regulation 


A subcommittee of the Committee on Interstate Commerce of the 
Senate has been appointed to consider S. 3659, the revised McCarran 
bill to promote the development and safety, and to provide for the regu- 
lation of civil aviation and air transport. The members of the subcom- 
mittee are Senators Truman, of Missouri; Johnson, of Colorado; Swartz, 
of Wyoming; Austin, of Vermont; and Davis, of Pennsylvania. The 
subcommittee has not announced when it will hold hearings on the bill. 





Cape Fear River Inland Waterways Corporation Operation 


A subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives will hold hearings on April 5, 
1938, on H. R. 9073, to extend the services of the Inland Waterways 
Corporation to the Cape Fear River. Representative Bulwinkle, of 
North Carolina, is Chairman of the subcommittee. The other members 


are Representatives Chapman, of Kentucky, and Holmes, of Massachu- 
setts. 





Appropriations for Interstate Commerce Commission 
and Railroad Retirement Board 


The First Deficiency Appropriation Bill, H. R. 9306, has been 
signed by the President. The bill contains an additional appropriation 
of $300,000 for the Interstate Commerce Commission for use in the regu- 
lation of motor transport, and an additional appropriation of $500,000 
for the use of the Railroad Retirement Board, for the current fiscal year. 





Transcontinental Toll Highways 


_ Bya vote of 38 to 36, the Senate discharged its Committee on Bank- 
ing and Currency from the further consideration of S. 3428, the Trans- 
continental Toll Highways Bill, and referred the bill to the Committee 
on Post Offices and Post Roads. 
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Caravaning of Motor Vehicles Through U. S. to 
Foreign Countries 


The provisions in the Customs Administrative Bill, H. R. 8099, 
which would have permitted the caravaning of motor vehicles through 
the United States to a foreign country, were eliminated from the bill by a 
subcommittee of the Committee on Finance of the Senate. These pro- 
visions had been opposed by the railroads. 





Railway Unemployment Insurance 


Mr. T. C. Cashen, Chairman of the Committee of the Railway 
Labor Executives’ Association, has announced that progress is being 
made toward an agreement between the Association of American Rail- 
roads and the Railway Labor Executives’ Association on the question 
of joint action toward obtaining Federal unemployment insurance legis- 
lation exclusively for railroad workers. Subcommittees are examining 
details of a bill drafted by the labor representatives. 





BITUMINOUS COAL COMMISSION TO ESTABLISH 
NEW MINIMUM PRICES 


Clearing the way for procedure which will result in the establish- 
ment of new minimum prices and marketing rules and regulations, the 
National Bituminous Coal Commission has issued an order revoking all 
previous orders determining the weighted average costs of production of 
bituminous tonnage for Minimum Price Areas Nos. 1 to 7, inclusive, and 
Minimum Price Areas Nos. 9 and 10, embracing all producing districts 
in the country except those producing lignite. Simultaneously, the Com- 
mission revoked all previous orders establishing classification of coals of 
code members in Districts Nos. 1 to 23, except District No. 21. The lat- 
ter comprises the lignite fields of North and South Dakota. A previous 
order requiring several District Boards to propose minimum prices for 
all coals produced in their districts was also revoked. Another order on 
maximum discounts or price allowances made by code members was re- 
voked, and a hearing assigned for April 25, 1938, before the Commis- 
sion, at Washington, for the submission of evidence upon which the Com- 
mission will reestablish new discounts or price allowances. 

The Commission has appointed Mr. William B. Reed as Chief of the 
Cost and Sales Realization Division of its Bureau of Research and Sta- 
tistics. Mr. Reed will have charge of the work of determining produc- 
tion costs. 





PUBLIC UTILITIES REPORTS 
FOR SALE 


Mr. Albert L. Vogl, 804 Patterson Building, Denver, Colorado, de- 
sires to dispose of a complete set of Public Utilities Reports, 1915 to 
1933, inelusive, together with annual digest for the corresponding years. 

Interested persons should communicate directly with Mr. Vogl. 





Status of Transportation Legislation Pending 
in the 75th Congress 





Status In | Status In 
Suesct Senate House 





Air Mail Functions, Transfer to 
P. M. G. 


Air Transportation, Regulation Of. Hgs. 
Air Safety Bill Reptd. Hgs. 
Anti-Trust Laws, Revision Of. 
Bankruptcy Act, Sec. 77—Amend- Hgs. Passed 
ment Of. 
222, _ | Blind Persons, Trans; ——— Of. 
725, 1333 | 1528,2 Bridges and Tracks—Inspection Ot 7. 
3397, 3398 , 762 we Liability pe a od gs 
ment 
152 Excess Crews On Trains. 
Federal-Aid Highways. 
Federal Corporation Licenses. Hgs. 
Florida Ship Canal. 
Franks (Telegraph). 
Fuel Oil—Tax On. 
3331 Government Reorganization. Debated 
95 Hot Oil Act Repeal. 
3078, 3320 ) Intercoastal Ship Subsidies. 
1.C.C. Appointments—Limiting Of. 
2475 Labor Standards, Wages and Hours | Passed 
Lakes-To-Gulf Waterway. 
Motor Carrier Act, 1935, I.C.C. 
Amendments. 
Motor Vehicles—Operations In In-| Reptd. 
terstate Commerce. 
Municipal Area Amendments To 
Motor Carrier Act. 
Natl. Bit. Coal Comm. Investiga-} Reptd. 
tion. 
National Safety Standards Comm. | Passed 
Pettengill Fourth Section Bill. Hgs. 
Panama Canal Tolls. Hgs. 
Pipe Lines, Commodities Clause. 
Practice Before I.C. 
Railroad Land Grants—Protection 


Rates—Equalization Of Geograph- 
ical Sections. 

Rates—Mileage Basis. 

Rates—Port Traffic 

Revenue Act Of 1938. 

Section 204 Claims. 

Six-Hour Day for Railroad Em- 


ployees. 

Throu h Routes and Rates. 

Train ee Day. 
Train Dispatching Office 

: Train Lengths, Limitation Of. 
3428, 3451 | 9389,9505 | Transcontinental Toll Highways. 
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1628 Water Competitive Freight Rates. 
5527 eta Wa Regulation of By 

















Hgs.—Means Hearings Held. Reptd—Means Reported By Committee. 





President Sargent of Chicago & North Western 
Proposes Rail Aid Plan 


President Fred W. Sargent of the Chicago & North Western Rail- 
way proposed to the Senate Interstate Commerce Committee subcommit- 
tee investigating the financing of railroads an 8-point plan to help the 
railroads, as follows: 

1. Congress should invest the Interstate Commerce Commission 
with power to require coordination and pooling of railroads where it 
will produce efficiency and economies and not injure public service. The 
Commission should also have power to revise work schedules to remedy 
a condition in which 25 per cent of the railroad’s wages bill is nonpro- 
ductive. 

2. Congress should make possible the financing of railroads, both 
for reorganization and for capital requirements, by a federal agency such 
as the Reconstruction Finance Corporation at interest rates no greater 
than the government itself pays. 

3. Congress should prohibit all free transportation. 

4. Congress should direct the I. C. C. to re-examine rates in a view 
of relief to those regions in greatest financial distress. 

5. Congress should repeal the requirements for reductions in rates 
because of land grant provisions. 

6. The motor vehicle act should be amended to enable railroads to 
engage in the motor vehicle business without present restrictions. 

7. The I. C. C. should re-examine mileage rates paid for the use 
of private cars. 

8. Contracts between carriers for division of through joint rates 
should only be made after approval of the I. C. C. 

He also suggested, as a long-range program, the creation of a Fed- 
eral consolidation board empowered to merge all of the railroads of the 
country into a few transcontinental systems; a permanent rate-making 
policy that would enable the railroads to support their required capital 
structure; a permanent labor policy which would eliminate labor’s right 
to strike; and the Federal incorporation of railroads. 
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IL C. C. Recommends Amendments to Motor 
Carrier Act 


The Interstate Commerce Commission has transmitted to Congress 
recommendations for amendments to the Motor Carrier Act, 1935. 

In making its recommendations for amendments to the law, the Com- 
mission alluded to its need for larger appropriations to enable it to in- 
erease its staff so as to handle more expeditiously the work incident to 
the regulation of the motor carriers. It also called attention to proced- 
ural improvements which have been made with a view to eliminating 
unnecessary duplication or waste motion. It has other procedural 
changes in contemplation. 

The present report is chiefly for the purpose of recommending and 
obtaining, if possible, such amendments as will enable the Commission to 
carry on its work more expeditiously and effectively. Some of the changes 
recommended are for the purpose of clarifying certain provisions of the 
Act. 

The principal changes recommended are as follows: 

1. Permission for the Commission to grant temporary operating 
authority to meet an emergency where application is filed to allow a 
motor carrier to undertake new operations. 

2. Elimination of requirement of public hearing on applications 
with respect to consolidations, mergers, purchases, leases, operating 
contracts, and acquisitions of control of motor carriers. 

The Commission seeks to have this provision of the law made dis- 
cretionary rather than mandatory. 

3. Clarification of Section 213 (b) (1) so as to make it clear 
whether it covers unification of motor carriers with other types of car- 
riers. 

4. Clarification of Section 213 (b) (2) so as to make it clear that 
the procedure there provided in cases of unlawful unification is not 
excessive, and that violations of the Act may be punished under its 
penal provisions. 

5. The Commission seeks authority to suspend operating rights or 
licenses in eases of failure to comply with the provisions of Section 211 
(e), 215, 217 (a), or 218 (a), or with any lawful order, rule or regulation 
promulgated thereunder. 

6. Amendment of Section 205 (f) so as to eliminate the necessity 
of public hearing in certain instances, and to make the matter of grant- 
ing a hearing discretionary with the Commission. 

7. Amendment of Section 205 (a) and (b) so as to make reference 
to joint boards and the holding of hearings discretionary rather than 
mandatory. 

8. The Commission seeks authority to delegate to district represen- 
tatives the duty of making initial decisions in matters of minor import- 
ance. 

The other recommendations are with respect to minor changes for 
purposes of clarification. 
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S. 3606, prepared by the Interstate Commerce Commission to carry 
out its recommendations, was introduced on March 4th by Senator 
Wheeler and referred to the Committee on Interstate Commerce of the 
Senate. 

The recommendations of the Commission as embodied in 8. 3606, 
will be considered by a subcommittee of the Committee on Interstate 
Commerce of the Senate, consisting of Senators Johnson, Colorado, 
Chairman; Hill, Alabama; Andrews, Florida; Davis, Pennsylvania ; and 
Shipstead, Minnesota. The subcommittee held hearings on the bill on 
March 30th. A companion bill to S. 3606 was introduced in the House 
of Representatives by Chairman Lea of the Committee on Interstate and 
Foreign Commerce as H. R. 9739. 





White House Conference on Railroads 


President Roosevelt’s round table conference on railroads met at 
the White House on Tuesday, March 15th. It was announced that pooling 
of traffic and facilities, consolidations, expedition of railroad reorganiza- 
tions, new equipment for railroads, and Federal financial aid to rail- 
roads were the subjects discussed. The only subject upon which agree- 
ment was reached was that railroad stock holding companies are not in 
public interest. It was announced as a definite policy that the Govern- 
ment would do something to keep rail workers displaced by consolida- 
tion or coordination off relief rolls. The conference was stated to be ex- 
ploratory, confined to ideas and suggestions submitted by participants, 
with no specific details or plans for dealing with the railroad problem 
discussed. 

The conference reconvened on Thursday, March 17th. At that 
time President Roosevelt appointed a committee, consisting of Chairman 
Splawn and Commissioners Eastman and Mahaffie of the Interstate Com- 
merce Commission, to report back to him in a week on recommendations 
‘*for immediate action by Congress in regard to the whole railroad 
situation, which is critical.’’ 

Following the conference, Chairman Splawn said: 

‘*We will not hold any hearings. The results of our deliberations 
have been submitted to the President and will be submitted to the other 
advisers. 





U. S. MARITIME COMMISSION APPOINTMENTS 


The United States Maritime Commission has elected Commissioner 
Thomas M. Woodward as Vice Chairman, and has appointed Mr. U. Bon 
Geaslin as Acting General Counsel, to succeed Mr. Max O. Truitt, who 
was appointed a member of the Commission. Mr. Geaslin served for 4 
number of years as Secretary to Senator Harry B. Hawes, of Missouri. 
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Commissioner McManamy’s Reappointment 
Urged 


Mr. George M. Harrison, Chairman of the Railway Labor Execu- 
tives’ Association, and Mr. David Robertson, President of the Locomotive 
Firemen and Enginemen, called at the White House on Thursday, Febru- 
ary 24, 1938, and urged President Roosevelt to reappoint Hon. Frank 
MeManamy as a member of the Interstate Commerce Commission. Com- 
missioner McManamy has been a member of the Commission since July 
1, 1923. His term expired on December 31, 1937, but even if not re- 
appointed he will continue to serve until his successor is appointed and 
qualified. 





Salaries of Interstate Commerce Commissioners 


During the course of the debate on the Independent Offices Appro- 
priation bill, H. R. 8837, Senator Russell, of Georgia, sought to eliminate 
a provision which provided that for the coming fiscal year the salaries 
of the Interstate Commerce Commissioners shall be at the rate of $10,000 
perannum. He said that at the time of the passage of the Economy Act, 
the annual salaries of the Commissioners were reduced from $12,000 to 
$10,000, but since that time the salaries of all other officers and employ- 
ees, which were reduced by the Economy Act, had been restored. 
Furthermore, he added, Congress has created new Commissions, among 
them being the Maritime Commission, and has fixed the salaries of the 
Commissioners at $12,000 per annum. Senator Russell said he saw no 
reason why the reduction in the salaries of the Interstate Commerce 
Commissioners and the Tariff Commissioners should be continued. Sena- 
tor Glass, Chairman of the Appropriations Committee, said that the pro- 
vision regarding the salaries of the Commissioners of the two bodies has 
been in every Independent Offices Appropriation Act for the past five 
years, and that the best way to equalize the pay granted to the members 
of the various Commissions would be to reduce the other salaries rather 
than to give an unlimited right to increase these salaries. The Senate 
then rejected Senator’s Russell’s amendment. 





PUBLIC OWNERSHIP OF RAILROADS OPPOSED 


The Gallup Poll, conducted by the American Institute of Public 
Opinion, shows seventy per cent of voters to be opposed to Government 
ownership or operation of the railroads. Sixty-four per cent of the 
voters expressed the opinion that the railroads would not be run more 
efficiently if Government owned and operated. Sixty-two per cent 
of the voters expressed the opinion that the Government will not be 
forced to take over the railroads. The principal reason for the opposition 
of the voters for Government ownership is that it would set the danger- 
ous precedent for direct Federal interference in private business. 
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At the Interstate Commerce Commission 





Ex Parte 123 Master Tariff Filed 


On March 17th, the railroads filed a Master Tariff with the Inter- 
state Commerce Commission, in accordance with the decision in Ex Parte 
123, so that the majority of the increases authorized by the Commission 
will be effective on March 28th, so far as interstate commerce is con- 
were effective on March 28th, so far as interstate commerce is concerned. 





Commodity Rates from South to Official Territory 


Hearings in I. C. C. Docket No. 27746—Alabama, Et Al., v. New 
York Central Railroad Company, Et, Al., known as ‘‘Commodity Rates 
from South to Official Territory,’’ will begin at the Thomas Jefferson 
Hotel, Birmingham, Alabama, on April 11, 1938, at 10:00 A. M., before 
Commissioner Lee and Examiner Mattingly. These hearings were origi- 
nally assigned to begin on March 28th. 





Protective Service to Perishable Freight 


Examiner F. L. Sharp of the Interstate Commerce Commission will 
preside at a hearing to be held on April 12th, at the Morrison Hotel in 
Chicago, in I. C. C. Docket No. 20769—Charges for Protective Service 
to Perishable Freight, so far as it relates to the cost of furnishing Section 
4 refrigeration service for beer. On April 26th, hearings in this case 
will be held in Washington as to the cost of furnishing this refrigeration 
service for bananas and cocoanuts, and the cost of ice at stations in 
Vermont, and at Springfield, Boston and Portland. 





Illinois Central, et al., Control of Ocean Steamship 
Company of Savannah 


The Interstate Commerce Commission has granted the application 
of the Illinois Central Railroad Company and the Central of Georgia 
Railway, and its Receiver, for authority to continue their control over 
the Ocean Steamship Company of Savannah, while permitting that car- 
rier to extend its present services by the establishment of a water route 
between New York, N. Y., and New York lighterage points, on the one 
hand, and Boston, Massachusetts, on the other, such route to be operated 
as a part of through water-rail routes to and from points in Canadian 
Central and Western Trunk Line Territories. 
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Emery A. Boudreau Appointed Assistant to Director, 
Bureau of Motor Carriers 





The Commission announced on March 30th the appointment of 
Emery A. Boudreau as Assistant to the Director of the Bureau of Motor 
Carriers. Mr. Boudreau was formerly Assistant Chief, Section of Traffic, 
Bureau of Motor Carriers. Mr. Boudreau is a member of the Association 
of Practitioners before the I. C. C. and came to Washington from 
Massachusetts. 





Divisions of Joint Interterritorial Rates 


The Interstate Commerce Commission will hear oral argument on 
April 6th, in I. C. C. Docket No. 24160—In the Matter of Divisions of 
Joint Interterritorial Rates Between Official and Southern Territories. 





Status of Chicago North Shore & Milwaukee R. R. Co. 


The Interstate Commerce Commission has reopened Railway Labor 
Act Docket No. 7 for further hearing in connection with Electric Rail- 
way Docket No. 2, so that the status of the Chicago North Shore & Mil- 
waukee Railroad Company, its Receiver, and employees, may be con- 
sidered and determined in the same proceedings and on the same record 
under the Railway Labor Act, the Railroad Retirement Act and the 
Carriers Taxing Act of 1937. At the same time it denied the motion to 
discontinue the proceeding in Electric Railway Docket No. 2. 





Destruction of Records of Steam Roads 


The regulations of the Interstate Commerce Commission governing 
the destruction of records of steam roads, revised to January 1, 1938, 
have been compiled and printed by the Association of American Rail- 
roads. Copies are obtainable from the Association of American Rail- 
reads, Finance, Accounting, Taxation and Valuation Department, Trans- 
portation Building, Washington, D. C., at 10¢ each. 





Elkins Act Violators Fined 


The Interstate Commerce Commission has been advised that indict- 
ments under the Elkins Act of corporations and individuals in the 
United States District Court for the Middle District of Georgia at Athens 
have been disposed of by fines, the defendants having pleaded guilty to 
charges that they knowingly solicited and received concessions and ad- 
vantages by the device of falsely representing their shipments of granite 
when tendering them to the railroads for transportation. 





Regulation of Motor Carriers 





Increased Motor Carrier Rates 


The Interstate Commerce Commission has waived its tariff rules 
so as to permit common carrier motor truck operators to put in effect 
on ten days’ notice rate increases corresponding to those recently allowed 
the railroads. 





Scott Brothers Decision Reversed 


The Interstate Commerce Commission, by a vote of seven to three, 
has revised the decision of Division 5 in the Scott Brothers Case, and 
has held that motor vehicle operators engaged in collection and delivery 
service for railroads are not subject to regulation under the Motor Car- 
rier Act, 1935. Commissioners Rogers, Lee and Caskie dissented. Com- 
missioner Mahaffie did not participate in the disposition of the proceed- 
ing. Commissioner Eastman filed a separate concurring opinion, in which 
he expressed regret that the Commissioners dissenting from the conelu- 
sions reached by the majority had seen fit to go beyond the issues by pre- 
dicting, in so extreme a way, that chaos will reign because of the Com- 
mission’s decision. Commissioner Eastman said that one effect of the 
decision would be to relieve hundreds of small local operators of burdens 
in attempting to meet the requirements of the Motor Carrier Act. 





Practices of Motor Common Carriers of Household Goods 


On. March 14, 1938, the Interstate Commerce Commission instituted, 
on its own motion, a general investigation, under the provisions of See- 
tions 204 (c) and 217 (a) of the Motor Carrier Act, 1935, into the 
matter of the practices of motor common carriers of household goods 
subject to the Act. This investigation results from the receipt by the 
Commission of numerous informal complaints alleging that carriers of 
household goods have been charging other than their tariff rates, and 
the indication of desirability of the Commission’s establishing certain 
rules applicable to all persons engaged in the transportation of house- 
hold goods. The Commission has proposed a draft of regulations to be 
issued by it, and has suggested that all interested parties direct their 
efforts principally toward preparing evidence which will bear specifically 
on the reasonableness or unreasonableness of the proposed rules. Persons 
desiring to introduce evidence have been requested to notify the Com- 
mission on or before April 11, 1938, of the time which they estimate 
will be necessary for introduction of their evidence, and the point at 
which they will prefer to be heard. The level of rates for transportation 
of household goods by motor common eariers is not an issue in this in- 
vestigation. 
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Motor Carrier Fined for Violating |. C. C. Insurance Rules 


A motor carrier has pleaded guilty in the United States District 
Court for the Southern District of New York to charges that it operated 
in violation of the rules and regulations of the Interstate Commerce 
Commission requiring insurance or other security. It also pleaded guilty 
to granting of rebates. The carrier was fined. 

Another carrier was fined in the United States District Court for the 
Southern District of Texas following conviction on fifty-four counts of 
an information charging it with granting and paying rebates. 





Deduction of Cargo Insurance from Transportation Charges 
Disapproved by |. C. C. 


The Interstate Commerce Commission has ordered suspended tariffs 
filed by motor carriers proposing to permit shippers to deduct from gross 
freight charges accruing on their shipments the out-of-pocket costs of 
shippers’ cargo insurance. The ruling of the Commission was handed 
down in I. & S. Docket M-10—Insurance Allowances. 





Motor Carrier Bureau Appropriations Reduced 


Before approving the Independent Offices Appropriation Bill, H. 
R. 8837, on February 25th, the Senate reduced the appropriations of 
the Bureau of Motor Carriers of the Interstate Commerce Commission 
from $3,500,000, as approved by the House of Representatives, to 
$3,000,000, as recommended by the Committee on Appropriations of the 
Senate. The other appropriations for the Interstate Commerce Commis- 
sion, the Railroad Retirement Board and the National Mediation Board 
were approved as passed by the House of Representatives. 





ORIGIN OF “STANDARD GAUGE” FOR RAILROADS 


Modern streamlined locomotives today use the same wheelspread 
the Roman chariot maker arbitrarily adopted more than two thousand 
years ago. When George Stevenson built the first successful passenger 
railway locomotive in England in 1814 he used this wheelspread—4 feet, 
8% inches—to conform to the track width of the Stockton and Darling- 
ton Railway, first in the World, which had adopted the gauge from 
horse-drawn carriages when the latter vehicles were designed to run on 
rails, For centuries carriages and other road vehicles had been built 
with a standard tread of the same width since the days of ancient Rome. 
The reason for this was that the chariots, forerunners of the carriages, 
wore deep ruts into the dirt highways, and the carriages were forced to 
adopt the same width to fit the ruts. 





United States Supreme Court Action 


The United States Supreme Court on February 28th, handed dom 
several opinions of interest to members of this Association. 


Railway Mail Pay 


In No. 683—United States, Et Al. v. Griffin, Et Al., as Recewwers of 
the Georgia & Florida Railroad, the Court ordered dismissed @ suit 
brought by the Receivers against the United States and the Interstate 
Commerce Commission, under the Urgent Deficiencies Act, to set aside 
the order of the Commission in 214 I.C.C. 66, in which the Commission 
denied, upon reexamination, an application to further increase the com- 
pensation allowed for the transportation of the mails in its decision in 
144 I.C.C. 675. 

The Receivers alleged, among other things, that the order was unlaw- 
ful because the finding that the existing rates were fair and reasonable 
was without evidence to support it, contrary to the evidence, and in vie 
lation of the Fifth Amendment to the Federal Constitution of taking 
property without just compensation. 

The United States District Court for the Southern District of Geor- 
gia, sitting as a statutory three-Judge court, set aside the Commission 
order and directed the Commission to take ‘‘such further action in 
the premises as the law requires in view of the annulment and setting 
aside of’’ the order. 

The United States and the Interstate Commerce Commission did not 
raise the question of jurisdiction in the District Court, but in the United 
States Supreme Court challenged the jurisdiction of the lower court 
Since lack of jurisdiction of a Federal court touching the subject matter 
of the litigation cannot be waived by the parties, the Supreme Court 
examined the jurisdictional question. 

The United States Supreme Court held: 


1. The order of the Commission does not command either the Gor. 
ernment or the railroad to do anything, and is, therefore, ‘‘ negative,” 
and so not reviewable under the Urgent Deficiencies Act providing for 
review of Interstate Commerce Commission orders. 

2. Even though the order had been ‘‘affirmative’’ it would not be 
reviewable under the Urgent Deficiencies Act because the Railway Mail 
Pay Act does not contain any provision providing for such review. 

3. The absence in the Railway Mail Pay Act of a provision for 
judicial review, and a denial of review under the Urgent Deficiencies Act, 
do not preclude every character of judicial review. If the Commission 
makes the appropriate finding of reasonable compensation but fails 
because of an alleged error of law, to order payment of the full amount! 
which the railroad believes is payable under the finding, the Court of 
Claims has jurisdiction of an action for the balance, as the claim asserted 
is one founded upon a law of Congress. The District Courts likewise 
have jurisdiction. 
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The Court directed the District Court to dismiss the suit without 
eost to either party. 

The opinion of the Court was delivered by Mr. Justice Brandeis. 
Mr. Justice Cardozo and Mr. Justice Reed took no part in the decision. 
Mr. Justice Black disagreed with the statement of the Court noted in 
paragraph 3 above. 


Twenty-Eight Hour Law Violation 


In No. 352—United States v. Illinois Central Railroad Company, 
the Supreme Court reversed a judgment of the United States Cireuit 
Court of Appeals for the Fifth Circuit, which had held the railroad not 
guilty of a violation of the so-called Twenty-Eight Hour Law (45 U.S.C. 
71-74). The petition alleged that the railroad company knowingly and 
wilfully confined cattle in a car for thirty-seven hours without unloading 
them. The railroad admitted the confinement, but denied that it did so 
“knowingly and wilfully,’’ and set up the affirmative defense that the 
confinement beyond the statutory time limit was the result of the negli- 
gence of one of its yard masters. The Supreme Court held the railroad 
to be liable for the acts of its employees, and regardless of the negli- 
gence of the yard master it was guilty. 

Mr. Justice Cardozo and Mr. Justice Reed took no part in the deci- 
sion of the case. 

In No. 415—Escanaba & Lake Superior Railway Company v. United 
States, Et Al., the Court sustained the judgment of the United States 
District Court for the Western District of Michigan, in a suit brought 
to set aside an order of the Interstate Commerce Commission. The order 
complained of authorized the pooling of iron ore traffic from the Menomi- 
nee Range to the docks at Escanaba, Michigan, the pooling of the reve- 
nues therefrom, the expenses thereof, and ef the tracks, equipment, 
facilities and employees engaged in the traffic between the Chicago, Mil- 
waukee, St. Paul & Pacific Railway Company and the Chicago & North 
Western Railway; the pooling by these two railroads of their earnings 
on class and commodity traffic interchanged between them and the Es- 
canaba at Channing and Escanaba; and the abandonment by the Mil- 
waukee of its operation, under trackage rights, for transportation of iron 
ore over the line of the Escanaba from Channing to Escanaba. 

The Escanaba contended that it is ‘‘a carrier involved’’ within the 
meaning of Section 5 (1) of the Interstate Commerce Act, and that, 
therefore, its assent to the pooling was necessary under the Act. 

The Supreme Court found that the Escanaba is not a carrier of ore 
handled between Channing and Escanaba, and although it might be ser- 
lously injured by the arrangement it could not be held to be ‘‘a party in- 
volved’’ merely by reason of the fact that it would be adversely affected. 
The Court stated that the words of the statute and the obvious policy of it 
required it to reach this conclusion. 

In No. 749—Baltimore & Ohio Railroad Company v. Love, a petition 
to review a judgment under the Federal Employers’ Liability Act, the 
Court denied the petition for writ of certiorari. 
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The Court, on March 7th, declined to review the decision of the 
United States Circuit Court of Appeals for the Sixth Circuit which had 
held that furloughed employees are eligible to vote in the elections held 
under the Railway Labor Act. In No. 751—Nashville, Chattanooga € 
St. Louis Railway v. Railway Employees’ Department of American Fed- 
eration of Labor, the carrier had asked for a review of the decision of 
the lower court. 

The Court, on March 14th, declined to grant a rehearing in No. 161 
—South Carolina State Highway Department, Et Al., v. Barnwell Broth- 
ers, Inc., in which it recently sustained the validity of the South Carolina 
Motor Carrier Act with respect to limitations on weight and dimensions 
ef motor vehicles. 

In No. 752—Atlantic Coast Line Railroad Company v. Batton, the 
Court declined to review the decision of the Supreme Court of North 
Carolina which affirmed a judgment for a flagman, but held that he had 
been contributorily negligent as a matter of law. The suit arose under 
the Federal Employers’ Liability Act. The fiagman was injured by 
falling off the end of a station platform on a trestle. He alleged that the 
railroad was negligent in stopping the train at point on platform where 
end of train projected beyond platform, and in failing to maintain an 
adequate barricade and lighting at the end of the platform. The rail- 
road alleged the flagman’s contributory negligence was the sole proximate 
cause of his injury. The action of the Supreme Court leaves the deei- 
sion of the Supreme Court of North Carolina in effect. 

The Court took a recess until March 28th. 


Supreme Court Suspends Bankruptcy Rule Relating to 
Bonds of Designated Depositories 


The Supreme Court of the United States on February 28th sus- 
pended until its further order General Rule LIII, promulgated on 
February 7, 1938, relating to bonds of designated depositories under 
Section 61 of the Bankruptcy Act. The Court announced that its sus- 
pension of this order was due to legislation now pending in Congress. 





PORT AUTHORITY CONFERENCES 


The United States Maritime Commission has announced plans for 
a series of Port Authority conferences to be held in various North At- 
lantie cities, to enable the Commission to obtain first-hand knowledge 
of the shipping requirements and facilities of the different port cities, 
and to afford civic and commercial groups an opportunity to present 
their ideas and suggestions on the subject of the development of ports. 
Similar conferences have already been arranged for South Atlantic and 
Gulf Ports. The first conference will be held at Portland, Maine, on 
April 4th. A conference will be held at Baltimore, Maryland, on April 
27th. 
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United States Court of Appeals for the District 
of Columbia Issues Warning to Adminis- 


aé trative Tribunals Regarding Findings 
Ped of Fact and Admission of Evidence 


: The United States Court of Appeals for the District of Columbia, in 
161 § an opinion handed down on March 16, 1938, in Saginaw Broadcasting 
‘ Company v. Federal Communications Commission, discusses the necessity 
lina ff and proper content of findings of fact to be made by administrative tri- 
108 § bunals preliminary to judicial review of their action. On this subject 
the following is quoted from the opinion of the Court: 

, The requirement that courts, and commissions acting in a quasi- 
‘orth judicial capacity, shall make findings of fact, is a means provided by 
Congress for guaranteeing that cases shall be decided according to the 
nder ff evidence and the law, rather than arbitrarily or from extralegal consid- 
1 by erations; and findings of fact serve the additional purpose, where pro- 
visions for review are made, of apprising the parties and the reviewing 
tribunal of the factual basis of the action of the court or commission, so 
nan § that the parties and the reviewing tribunal may determine whether the 
rail- ff case has been decided according to the evidence and the law or, on the 


mate § contrary, according to arbitrary or extralegal considerations. When a 
deei- ff decision is accompanied by findings of fact, the reviewing court ean de- 
cide whether the decision reached by the court or commission follows as 
a matter of law from the facts stated as its basis, also whether the facts so 
stated have any substantial support in the evidence. In the absence of 
findings of fact the reviewing tribunal can determine neither of these 
things. The requirement of findings is thus far from a technicality. On 
sail the contrary, it is to insure against Star Chambers methods, to make cer- 
4 tain that justice shall be administered according to facts and law. This 
is fully as important in respect of commissions as it is in respect of 
inder Gite. 
; Sus 


In discussing the necessary content of findings of fact, it will be 
helpful to spell out the process which a commission properly follows in 
reaching a decision. The process necessarily includes at least four parts: 
(1) evidence must be taken and weighed, both as to its aceuracy and 
credibility ; (2) from attentive consideration of this evidence a determi- 
nation of facts of a basic or underlying nature must be reached; (3) from 
s for ff these basic facts the ultimate facts, usually in the language of the stat- 
h At- § Ute, are to be inferred, or not, as the case may be; (4) from this find- 
ledge § Wg the decision will follow by the application of the statutory criterion. 
sities, | For example, before the Communications Commission may grant a con- 
esent § ‘truction permit it must, under the statute, be convinced that the public 
ports. § Mterest, convenience, or necessity will be served. An affirmative or 
e and § Negative finding on this topic would be a finding of ultimate fact. This 
e, on ultimate fact, however, will be reached by inference from basic facts, 
April | such as, for example, the probable existence or non-existence of electri- 
cal interference, in view of the number of other stations operating in the 
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area, their power, wave length, and the like. These basic facts will them. 
selves appear or fail to appear, as the case may be, from the evidence in- 
troduced when attentively considered. Thus, upon the issue of electri- 
cal interference evidence may be introduced concerning power and wave 
length of a proposed station and of existing stations, and expert opinion 
based upon this evidence may be offered as to the likelihood of interfer. 
ence; and expert opinion based on evidence of field measurements of 
signal strength of existing stations may also be offered. This testimony 
may conflict. It is the Commission’s duty to find from such evidence 
the basic facts as to the operation of the proposed and present stations in 
respect of power, wave length, and the like, and whether or not electrical 
interference will result from the operation of the proposed station, and 
then to find as an ultimate fact whether public interest, convenience, or 
necessity will be served by granting or not granting the application. 

We ruled in Missouri Broadcasting Corporation v. Federal Com- 
munications Commission, No. 6869, decided December 6, 1937, and again 
in Hettmeyer v. Federal Communications Commission, No. 6762, decided 
December 27, 1937, that findings of fact in the broad terms of public con- 
venience, interest, or necessity, the criterion set up by Section 319(a) of 
the Act, were not sufficient to support an order of the Commission. We 
now rule that findings of fact, to be sufficient to support an order, must 
include what have been above described as the basic facts, from whieh 
the ultimate facts in the terms of the statutory criterion are inferred. It 
is not necessary for the Commission to recite the evidence, and it is not 
necessary that it set out its findings in the formal style and manner cus- 
tomary in trial courts. It is enough if the findings be unambiguously 
stated, whether in narrative or numbered form, so that it appears defi- 
nitely upon what basic facts the Commission reached the ultimate facts 
and came to its decision. 

Our conclusions on this topic are, we think, confirmed by the deei- 
sions of the Supreme Court which consider what findings of fact are 
necessary in reports of the Interstate Commerce Commission. Section 14 
of the Interstate Commerce Aci, 34 Stat. 589, 49 U. S. C. § 14 (1934), 
requires only that the report of the Commission shall state its conelu- 
sions, unless damages are to be awarded. Nevertheless, the Supreme 
Court has laid down the rule that, although under this section formal 
findings of fact are not required, substantial findings of the basic and 
essential facts necessary to support the order must appear. See United 
States v. Baltimore & Ohio R. R., 293 U. S. 454, 465 (1935). In Florids 
v. United States, 282 U. 8. 194 (1931), the order of the Commission was 
one regulating intrastate rates upon the shipment of logs. The Commis 
sion based its power to make the order upon Section 13(4) of the Inter- 
state Commerce Act, and made a general finding in the language of that 
section that the intrastate rates in force before the order resulted in ‘‘un- 
just discrimination against interstate commerce.’’ The Court pointed 
out that the Commission made no findings as to the revenue which had 
been derived by the carrier from the traffic in question, or which could 
reasonably be expected under the increased rates, and made no finding 
that the alteration of the intrastate rates would produce additional i- 
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come necessary to prevent an undue burden upon the carrier’s interstate 
revenue. The Court then said: 


The question is not merely one of the absence of elaboration or of a suitably 
complete statement of the grounds of the Commission’s determination, to the im- 
portance of which this Court has recently adverted . . . but of the lack of the basic 
or essential findings required to support the Commission’s order. In the absence of 
such findings, we are not called upon to examine the evidence in order to resolve 

ing contentions as to what it shows or to spell out and state such conclusions 
a fact as it may permit. The Commission is the fact-finding body and the Court 
examines the evidence not to make findings for the Commission but to ascertain 
whether its findings are properly supported. [282 U. S. at 215] 


Similarly, in United States v. Chicago, M. & St. P. R. R., 294 U.S. 
499 (1935), Mr. Justice Cardozo stated, in reversing an order of the 
(ommission because of its failure to find the necessary facts: 


In brief, a schedule of lowered tariffs has been canceled though the facts that 
control the validity of the reduction have yet to be determined. . . . We would not 
be understood as saying that there do not lurk in this report phrases or sentences 
suggestive of a different meaning. One gains at places the impression that the 
Commission looked upon the proposed reduction as something more than a disrup- 
tive tendency; that it found unfairness in the old relation of parity between Brazil 
and Springfield; and that the new schedule in its judgment would confirm Mil- 
waukee in the enjoyment of an undue proportion of the traffic. The difficulty is 
that it has not said so with the simplicity and clearness through which a halting 
impression ripens into reasonable certitude. In the end we are left to spell out, to 
argue, to choose between conflicting inferences. Something more precise is requi- 
site in the quasi-jurisdictional findings of an administrative agency. [citations] We 
must know what a decision means before the duty becomes ours to say whether it is 
right or wrong. [294 U.S. at 510-11] 


Decisions of state courts also support our conclusions. Thus in 
Kewanee & G. Ry. v. Illinois Commerce Comm., 340 Ill. 266, 172 N. E. 
106 (1930), a certificate of public convenience and necessity was granted 
toa motor carrier for the transportation of freight between certain cities 
and towns in Illinois. This action was based upon findings: 


# . that the existing facilities for the transportation of property between 
.. . [named towns and cities] are inadequate and insufficient for the convenience 
and necessity of the public and that the public utilities now occupying some parts 
of this territory cannot reasonably be required to provide the necessary frequency 
of service; that the public convenience and necessity require the operation of motor 
vehicles for the transportation of property between the points hereinabove named.” 
(340 Ill. at 268, 172 N. E. at 707] 


The court held that these findings were insufficient to support the 
order, saying : 


_The findings made by the commission express a mere conclusion that the present 
facilities for the transportation of property between all these communities are inade- 
quate and insufficient for the convenience and necessity of the public and that pub- 
lic convenience and necessity require the operation of motor vehicles for the trans- 
portation of property between said communities. These findings are not specific 
enough to enable the court to review intelligently the decision of the commission and 
ascertain if the facts on which the commission has based its order afford a reasonable 


basis for it [citations], and the order is therefore void, [citations]. [340 Ill. at 269- 
7), 172 N. E. at 708] 


_ These decisions show that a reviewing court cannot properly exer- 
tise its function upon findings of ultimate fact alone, but must require 
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also findings of the basic facts which represent the determination of the 
administrative body as to the meaning of the evidence, and from which 
the ultimate facts flow. Such findings are, we think, just as necessary in 
cases involving the application of the statutory criterion of public con. 
venience, interest, or necessity set up by the Communications Act, as in 
those cases which under the Interstate Commerce Act require the applica- 
tion of the standard of unjust discrimination, or in those cases which 
under state public utility statutes require the application of the criterion 
of public convenience and necessity. 


In Tri-State Broadcasting Company v. Federal Communications 
Commission, decided on the same day, the Court held certain hearsay 
testimony admitted by the Commission over objection was incompetent. 
On this subject the Court said: 

The appellant complains that certain testimony of Roderick, which 
was admitted by the Commission over objection, is incompetent. Roder- 
ick testified that he had talked to a large number of people, naming 
them—music teachers, directors of glee clubs and choirs, public officials, 
club officers, and business men. He was then asked, ‘‘ What is the gen- 
eral impression you got from all of these people in reference to the 
necessity of establishing this station?’’ The examiner ruled that while 
the witness might not state the details of his conversations with the per- 
sons mentioned, he might state the results of his talks with them, and he 
was finally permited to answer: ‘‘Those I talked to were unanimously of 
the opinion that another station would be very beneficial, and the ma- 
jority of them promised financial support to it.’’ And he was permitted 
to add that these persons made ‘‘definite commitments to support the 
station’’ and to cooperate with it financially. 

This testimony was incompetent. While the Commission under 
familiar principles is not, as an administrative body, limited by the strict 
rules as to the admissibility of evidence which prevail in courts, neverthe- 
less, ‘‘ . . . the more liberal the practice in admitting testimony, the 
more imperative the obligation to preserve the essential rules of evidence 
by which rights are asserted or defended. . . . ”’ Interstate Commerce 
Commission v. Louisville & N. R. R., 227 U. S. 88, 93 (1913). The testi- 
mony admitted was clearly hearsay. It was a statement of what in effect 
others had told Roderick. Its admission deprived the appellant of the 
right to cross-examine those a composite of whose views Roderick was 
reflecting into the record. It is urged in the brief for the Commission 
that the testimony was admissible as the opinion of an expert. But 
Roderick did not testify to any such study or experience in the field of 
radio broadcasting, community facilities, needs, and the like, as qualified 
him as an expert in the proper sense of that term. Whether, as con- 
tended by the Commission, there is in the record, exclusive of this incom- 
petent testimony, competent evidence covering the same subject, we will 
not determine until the case is here upon proper findings. 
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CIRCUIT COURT OF APPEALS HOLDS INTRASTATE UTILITY 
SUBJECT TO NATIONAL LABOR RELATIONS ACT 


The United States Cireuit Court of Appeals for the Second Cireuit, 
at New York, has held the Consolidated Edison Company of New York 
to be subject to the Wagner Labor Relations Act and the jurisdiction of 
the National Labor Relations Board even though the utility does not sell 
its power in interstate commerce. The basis of the Court’s decision is 
that the cessation of service by the Consolidated Edison Company would 
have a direct effect on interstate commerce, inasmuch as its power starts 
certain trains on journeys from New York into other States. Judge 
Swan, in a dissenting opinion, said that if the decision of the majority of 
the Court is sustained, it will permit the National Labor Relations Board 
to exercise authority over labor controversies in virtually any enterprise 
which had any interstate or international connection however remote. 
The Supreme Court of the United States will be asked to review the deci- 
sion of the Cireuit Court of Appeals. 





AIR PASSENGER TRAVEL 


The scheduled airlines of the United States flew 1,839,799 miles per 
accident, and 10,618,964 passenger miles per passenger fatality during 
the last half of 1937, according to an announcement of the Bureau of 
Air Commerce. During that period there were 3 fatal accidents in which 
29 passengers, 3 pilots, 3 co-pilots and 2 crew members lost their lives. 





1. C. C. REPORTS FOR SALE 


The following volumes of I. C. C. Reports are for sale by ane of our 
members : 


Volumes 1 to 186 inclusive (Buckram except 12 and 13). 

Traffic and Finance:—Numbers 1 to 13 inclusive, printed by Law- 
yers Cooperative Publishing Co., N. Y. (Buckram) ; also numbers 12 and 
18 Leather bound by U. S. printing office making two sets 12 and 13. 
Valuation Volumes numbers 1 to 45 inclusive Buckram, and number 46 
complete leaflets bound in Manila covering. 

Finance and Traffic:—Volumes 187 to 220 complete Volume in 
leaflet forms and nicely bound in Manila covers. These latter also have 
the order in cases when issued at time of decision printed on back of 
each leaflet when bound Volumes from Public Printer Co. do not contain. 

Price $375.00 for all Volumes. 

Full set statistics Railways in U. S. A. 1910 to 1933 inclusive (except 
year 1922) 23 Volumes price $50, all bound and printed by U. S. public 
printer, blue Buckram. 

Any person interested will kindly communicate with Mr. A. Larsson, 
268 Market Street, San Francisco, California. 


. 








Pleading, Practice and Procedure 


Members of this Association will, no doubt, be interested in a new 
book by Examiner O. L. Mohundro, entitled ‘‘Pleading, Practice and 
Procedure Before Federal Regulatory Commissions.’’ The book, which 
is mimeographed, contains 692 pages of text, 208 pages of forms, with 
an index, and covers, in addition to pleading, practice and procedure, 
the subject of judicial review. 

Copies of the book, with buckram binding, may be obtained from 
Guthrie Lithograph Company, 1150 First Street, N. W., Washington, 
D. C., or by addressing the Executive Secretary of this Association. In 
either event, a check for $5.00 should be enclosed. The books will be 
sent by express with transportation charges collect. 

Some time ago, as noted in Journal, Examiner Mohundro prepared 
a book entitled ‘‘Mohundro’s Notes on Motor Carrier Act, 1935.’’ A few 
copies of this book, buckram bound, are still available, and may be ob- 
tained for $3.50, in the same manner as above. 





1. C. C. WITHOUT POWER TO ORDER SHIPPER TO PAY 
UNDERCHARGE CLAIM 

The United States Cireuit Court of Appeals for the Second Circuit, 
in Pennsylvania Railroad Company v. Fox and London, Inc., has sus- 
tained the right of a carrier to recover from the shipper the excess of the 
tariff rate over the charges actually paid. The Court held that where the 
terms of the published tariff are unambiguous, the rate published must 
be treated as established by law, and it is not necessary to have a deter- 
mination by the Interstate Commerce Commission of the meaning of the 
tariff before bringing suit against a shipper for undercharges. Inei- 
dentally, the Court said: 

‘Of course the Interstate Commerce Commission only has such 
jurisdiction as has been conferred upon it by Congress and that does not 
give it the power to make orders adjudicating claims of carriers against 
shippers and requiring the payment of such claims.’’ 





RULES OF CIVIL PROCEDURE FOR THE DISTRICT COURTS 
OF THE UNITED STATES 
Members desiring to obtain copies of the new Rules of Civil Pro- 
cedure for the District Courts of the United States, House Document 
No. 460, 75th Congress, 3d Session, may do so upon payment of 15c per 
copy to the Superintendent of Public Documents, Government Printing 
Office, Washington, D. C. 
See also: U. 8S. Adwance Sheets, Law. Ed. V. 82, No. 8, 1937 Term. 





SOLICITOR GENERAL NOMINATION CONFIRMED 
By a vote of 62 to 4, the Senate, on March 4th, confirmed the nomina- 
tion of Mr. Robert H. Jackson to be Solicitor General of the United 
States. Mr. Jackson has been Assistant Attorney General. 
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